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v.

The State
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1954
8th April.

cited before us is a Lahore case, Chiragh Din v. 
Emperor, (1) in which Shadi Lai, C.J., observed 
that in a case of this type a further prosecution is 
the proper course when the accused fails to carry 
out the directions issued by the Municipal Com- 
mittee. It was pointed out that a prospective daily 
fine could not be awarded. The daily fine contem­
plated by section 195 of the Municipal Act must be 
a retrospective fine in respect of past breaches and 
not In respect of future. In the present case the  ̂
second prosecution was based upon the failure of 
the petitioner to obey the order of the Municipal 
Committee even after the first conviction but this 
disobedience of breach was antecedent to his se­
cond prosecution. The second prosecution was 
therefore not against law.

For these reasons I would dismiss both the re­
vision petitions.

Kapur, J. I agree

APPELLATE CRIMINAL 

Before Falshaw and Dulat, JJ.

LAL SINGH and others,—Convicts-Appellants, 

versus

T he State,—Respondent.

Criminal Appeal No. 114 of 1954.

Indian Penal Code (Act XLV of 1860)—Section 141— 
Unlawful assembly—Persons collected together to main- 
tain their right by force and not to enforce it—Preparation 
for resistance to invasion of right made—Whether consti- 
tute unlawful assembly—Sections 97, 100 and 104—Right of 
defence of person and property—Extent of—Singling out of 
accused exceeding right of defence not possible—Death, 
cumulative result of many injuries given by many persons— 
Conviction, whether permissible.

One of the accused was the tenant in possession of the 
land which had been ploughed by the complainant. Early 
in the morning on the day of occurrence some accused 
began to level up the land to which the complainant party 
objected and a fight ensued, as a result of which one

(1) A.I.R. 1934 Lah. 447-
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person died, one received grievous injuries and three re­
ceived simple injuries. Out of the accused three persons 
received minor injuries. Ten accused were committed 
for trial on charges under Section 302, 307 and 323 read with 
Section 149, Section 148 and Section 447, Indian Penal 
Code. Two of the accused were acquitted while the re- 
maining eight were convicted and sentenced to different 
terms of imprisonment, one of them being sentenced to 
death. On appeal it was contended that the appellants 
did not constitute an unlawful assembly, that they acted in 
exercise of the right of defence of person and property and 
did not exceed either of these rights and if the causing of 
the death of Jagmal deceased could be held to be in excess 
of any right enjoyed by the accused, it was still impossible 
to convict any of them, since the death of the deceased was 
cumulative result of multiple injuries and it was not pos- 
sible on the evidence to fix individual responsibility on 
any of the accused for causing his death.

Held, that the party of the accused were within their 
rights in peaceably occupying the field in dispute when it 
was lying vacant and preparing it for cultivation and were 
entitled to resist by force any attempt by the rival claim- 
ants to the land to prevent them from doing so. It is no 
offence for a person who is acting within his rights to 
make preparations for resisting an invasion of those rights. 
The accused, therefore, did not form an unlawful 
assembly.

Held, that the accused had the right to use force as a 
defence against criminal trespass and were entitled under 
the law to cause any harm short of death. They had also 
the right of defence of the person and although no grievous 
injury was caused to any of the accused, the voluntary 
causing of death is justified in defence of the person even 
when there is only reasonable apprehension that grievous 
injury might be caused.

Held, that in the circumstances of this case, it was not 
possible to single any of the accused out for conviction for 
having exceeded the right given to them to resist criminal 
trespass. The death of the deceased was due to the com- 
bined effect of a large number of injuries and it was not 
possible to fix individual responsibility on any of the accus- 
ed for causing his death.

Appeal from, the order of Shri Chhaju Ram, Sessions 
Judge, Hissar, dated the 30th January, 1954, convicting the 
appellants.

J. G. Sethi, H. S. D oabia and V. K. R anade, for Appellants, 
K artar Singh Chawla, Assistant Advocate-General, for

Respondent.



82 PUNJAB SERIES [VOL. VIII

Falshaw J.

J udgment

Falshaw, J. Ten accused were committed for 
trial in the Court of the Sessions Judge of Hissar, 
on charges under sections 302, 307 and 323 read 
with section 149, section 148 and section 447, Indian 
Penal Code. Two of the accused named Diwan 
Singh and Ram Sarup, who were boys of 13 and 15, 
were acquitted, but the remaining accused were 
convicted on all the charges. One of them Lai  ̂
Singh was sentenced to death on the main charge 
under section 302 read with 149 and the rest to 
transportation for life. They were als» given 
various minor concurrent sentences under the 
other sections.

The case is the result of a fight whi^h took 
place at about sunrise on the morning of the 25th 
July, 1953. In the fight on the complainant’s side 
Jagmal deceased received fatal injuries ar d Brij 
Lai, Birbal, Kumbha Ram and Ramji Lai P.Ws. 
received lesser injuries. Jagmal had ten outward 
marks of injury including two incised wounds on 
the head, and the post-mortem revealed a fracture 
of the skull and opening of the sutures of wh ch the 
doctor has not given the details, the fracture of two 
left ribs, fractures of both bones in the left forearm 
and also of one bone in the left arm at another 
place and both bones in the right forearm Brij 
Lai P.W. had a large incised wound on the lelt side 
of the head and face under which the parietal, 
frontal and cheek bones were cut, but he fortu­
nately recovered from this injury. Birbal, 
Kumbha Ram and Ramji Lai had six, five and * 
seven minor simple injuries respectively. Three 
of the accused also received injuries in the fight. 
Lai Singh who had two, Teja Singh who had one, 
and Mohna who had two, minor injuries.

There is no doubt that the origin of the fight 
was a dispute regarding the possession of some land 
in the village of the parties, Budha Bhana, belong­
ing to Mst. Kauri Bai, P.W. to whom 73 bighas 7 
biswas of land in the village had been allotted. This 
land had been leased by Ram Chand, P.W. 13, the



brother-in-law of Mst. Kauri Bai who resides at Lai Singh and 
Bhatinda, to Ram Karan accused. It is, however, others 
alleged that a portion of the land had been actually «• .. 
cultivated by Ramji Lai, P. W. to whom the The State
deceased and other injured P.Ws. are related and ------- .
it is alleged that the remainder of the land has Falshaw, J.
been abandoned by Ram Karan accused, who had
gone to live in a distant village called Ladh, and
that on the 4th of July 1953, Ram Chand had leased
the land hitherto cultivated by Ram Karan to
Ramji Lai by means of the document Exhibit P.A.
It is further alleged that between the 4th of July 
and the day of the occurrence Ramji Lai and his 
relations had ploughed the land thus leased to them 
and in Khasra No. 371, where-the fight took place, 
had sown bajra and gowar which had sprouted by 
the day of the occurrence.

The story of the occurrence is that soon after 
sunrise Ramji Lai and his relations noticed that 
Lai Singh, Jas Raj and Mohna accused had started 
to level the field in which the bajra and gowar had 
been sown with an implement called a sohaga. The 
five of them accordingly gathered together and 
went to the field where, in addition to the three 
accused who were actually working the sohaga, the 
rest of the accused were also assembled close by 
armed with sticks and hatchets. The deceased and 
his companions appealed to the accused to stop 
damaging their crop, and Jagmal deceased actually 
stood in the way of the sohaga and prevented its 
being driven any further. On this Ram Karan 
accused said that he had be$n cultivating the land, 
and at his instigation the accused as a whole fell 
upon Jagmal and his companions and beat them.
It is alleged that Jagmal was felled by a hatchet 
blow on the head from Lai Singh and that he was 
then beaten by others of the accused, and the 
various prosecution witnesses also received in­
juries at the hands of different accused. The beat­
ing was also seen bv Siri Chand, P.W. 9. Arjan Das,
Lambardar, P.W. 10 and Rup Ram, barber, P.W. 11 
who went towards the spot on hearing the commo­
tion,. On the approach of these witnesses the ac­
cused left the spot. Thereafter Ramji Lai and
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Lai Singh and 
others 

v.
The State

Falshaw, J.

Arjan Das, Lambardar went to the Police Station 
at Rori on a camel and the report of Ramji Lai was 
recorded at noon, the distance being 10 or 12 miles. 
Head constable Surat Singh then went to the spot 
where he arrived at about 4 p.m. Four of the 
accused, Ram Karan and the three who bore in­
juries viz., Lai Singh, Teja Singh and Mohna were 
arrested by Assistant Sub-Inspector Pritam Lai, 
P.W. 28 while he was on his way to the spot from 
the Police Station after hearing of the incident later , 
in the day. According to these accused other than* 
Ram Karan they were acutally on their way to the 
Police Station to make a report when they were 
arrested.

The defence case was that in fact Ram Karan, 
Lai Singh, Teja Singh and Mohna were engaged in 
cultivating the field in which Ram Karan was the 
lawful tenant in possession when the complainant’s 
party came there and made a forcible attempt to 
drive them out which they resisted. The participa­
tion of the remaining accused was denied. Ram 
Karan actually changed his story, since after setting 
up the above defence in the Court of the Commit­
ting Magistrate, he thought better of it, and at the 
trial accepted the prosecution version that he had 
gone away for good to live in another village, and he 
denied that he was present at or knew anything 
about the present occurrence. This denial on his 
part is, however, obviously futile in view of his 
statement in the Committing Court, and also the 
fact that he was arrested the same day in company 
of the three iniured accused who struck to their 
s*ory at the trial while going towards the Police 
Station. No defence evidence was produced. *

The argument advanced on behalf of the appel­
lants may be summed up as being that, apart 
from the fact that the participation of all the appel­
lants is not established by the interested evidence 
produced by the prosecution, they did not under the 
circumstances revealed by the evidence consti­
tute an unlawful assembly, and that what­
ever those who took part in the fight did, 
they acted in exercise of the right of defence

ji



of person and property and did not exceed Lai Singh and 
either o f these rights. It is further argued that others 
even if the causing of the death of Jagmal decease- v. 
ed could be held to be in excess of any right enjoy- The State
ed by the accused, it is still impossible to convict -------
any of them, since the death of the deceased was Falshaw, J. 
the cumulative result of multiple injuries and it is 
not possible on the evidence to fix individual res­
ponsibility on any of the accused for causing his 
death.

VOL. V m ]  INDIAN LAW REPORTS 8§

In connection with this argument the first 
point to be considered is who was entitled to the 
possession of the field where the fight took place on 
the day of the occurrence. The prosecution case on 
this point is that simply by failing to cultivate the 
land during the previous harvest Ram Karan had 
abandoned his tenancy and that in consequence of 
this abandonment, Ram Chand, P. W. acting as the 
agent of his sister-in-law had leased the land to 
Ramji Lai, who had actually placed the field in 
question under cultivation. There is no doubt that 
Ram Karan had not cultivated the land, in dispute 
during the previous harvest as is clear from the 
khasra girdawari entries which have been produc­
ed, but at the same time it is quite clear that other 
land in the vicinity had not been cultivated during 
that same harvest. The land is in fact, like so 
much land in the District of Hissar, entirely depen­
dent on, rainfall for irrigation, and if there is no 
rain then there is no question of any harvest, and 
in my opinion it cannot possibly be held that mere­
ly by failing to cultivate the land for one harvest 
Ram Karan had abandoned his tenancy. There 
is no proof, and indeed no very definite allegation, 
that Ram Karan had in any way formally aban­
doned- his tenancy by notifying Ram Chand or 
Mst. Kauri Bai that he did not wish to cultivate 
the land any longer, and in my opinion it cannot 
be held that his tenancy had definitely come to an 
end. The story that on the 4th of July, Ram Chand 
had formally leased the land to Ramji Lai by 
means of a written instrument appears to me to
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Lai Singh and be false and ari after thought. No such allega- 
others tion was contained in the first information report 

v. and no such allegation appears to have been made, 
The State and no document produced during the investiga-

----- — tion, until the 3rd of August. The two documents
Falshaw, J. which are supposed to have been drawn up on 

behalf of Ramji Lai in favour of Ram Chand and 
on behalf of Ram Chand in favour of Ramji Lai 
cou'd have been drawn up at any time and on the 
whole I am inclined to accent the contention of 
the learned counsel for the appellants that they 
were drawn up later during the investigation in 
order to give greater authenticity to the supposed 
title of Ramji Lai, and Ram Chand himself has 
admitted that he had never notified to the Patwari 
either that Ram Karan had given up the land or 
he had leased it to Ramji Lai, and he also admit­
ted that he never notified Ram Karan that his 
tenancy was at an end. In the circumstances, 
even if these documents were executed on the 4th 
of July, they could have no legal force and could 
not have had the effect of validly terminating 
the tenancy of Ram Karan.

The position would thus appear to be that in 
the weeks before the occurrence some rain had 
fallen, and Ramji Lai and his relations had begun 
to bring the fie'd in dispute under cultivation, 
probably with the consent or approval of Ram 
Chand, although they had no right to usurp the 
tenancy of Ram Karan. I do not, however, find 
it possible to accent the evidence that any crop 
was actually growing above the ground on the 
land, although the witnesses, including Head Cons­
table Surat Singh, have now alleged that a crop 2 or 
3 inches high was sprouting on the land on the day 
of the occurrence. This allegation was not made 
in the first information report or in any of the 
witnesses’ statements to the Police, nor was the 
allegation made in the Court of the Committing 
Magistrate. Head-Constable, Surat Singh has 
stated in re-examination that he made a note 
about the presence of a crop in the zimni, but I 
harm not been able to find any such note. At best 
it must be held that Ramji Lai and his relations
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had ploughed the land and possibly sown seed Lai Singh .and 
therein, but I do not find it proved that any crop others 
was growing, and if these actions of theirs establish- v. 
ed their possession of the field in dispute it could The State
only in the circumstances be as trespassers, and it . -------
cannot make any difference to the fact (that in Falshaw, J. 
preparing the land for cultivation Ram Karan 
and his friends were acting within their rights on 
the morning of the occurrence. If on that morn­
ing Ramji Lai and his relations had been the first 
to take physical possession of the field, and then 
the accused had come to the spot with the object 
of turning them out by force, the position would 
be different. The relevant portion of section 141 
which defines an unlawful assembly reads—

“An assembly of five or more persons is 
designated an ‘unlawful assembly’, if 
the common object of the persons com­
posing that assembly is—

*  *  *  *  *

Fourth—By means of criminal force, or 
show of criminal force, to any person 
to take or obtain possession of any 
property, or to deprive any person of 
the enjoyment of a right of way, or of 
the use of water or other incorporeal 
right of which he is in possession or 
enjoyment, or to enforce any right or 
supposed right.”

The distinction to . be drawn is between 
enforcing a right and maintaining a right. It 
seems to me in the present case that if the party 
of the accused were within their rights in peace­
ably occupying the field in dispute when it was 
lying vacant and preparing it for cultivation they 
were entitled to resist by force any attempt by the 
rival claimants to the land to prevent them from 
doing so. There cannot be any doubt in the pre­
sent case that Ramji Lai and his relations went to 
the spot armed at least with sticks with a view to
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The State

Falshaw, J.

stopping Ram Karan and his companions from 
levelling the field, and the fact that the only 
three accused who received injuries are the three 
who are actually said to be working the sohaga 
lends strong support to the contentions of the ~ J 
learned counsel for the appellants that in fact the 
fight started between Ramji Lai and his com­
panions and these three accused, and that it was 
when the latter were beaten that the rest of the 
accused joined in and beat Jagmal who was play- 4 
ing the most prominent part in stopping the 
sohaga from proceeding and his companions.

The argument of the learned Assistant 
Advocate-General for the State was that even if 
Ram Karan and a few chosen companions were 
within their rights in going to the field and begin­
ning the levelling operations, Ram Karan had no 
right to collect the rest of the accused in the 
field for the purpose of beating off an anticipated 
attack by the complainant’s party, and that this 
alone makes the accused an unlawful assembly.
I do not, however, consider that this is a correct • 
view of the law, and the more correct view appears 
to be that it is no offence for a person who is acting 
within his rights to make preparations for resist­
ing an invasion of those rights. The leading case 
on this point appears to be Pachkauri and another 
v. Queen-Empress (1), the facts of which appear 
to be somewhat similar to those in the present 
case. In that case the accused, receiving infor­
mation that the complainant’s party were about 
to take forcible possession of a plot of land which j  
was found by the Court to be in possession of the f  
accused, collected a large number of men some of 
whom were armed and went through the village * 
to the land in question. While they were engaged 
in ploughing the complainant’s party came up, 
seme of them being armed, and interfered with 
the ploughing. A fight ensued in the course of 
which one of the complainant's party was 
grievously wounded and subsequently died and 
two of the accused’s party were hurt. It was

(I) I.L.R. 24 Cal. 680.



held by Ghose and Gordon, JJ., that if the accused Lai Singh and 
were rightfully in possession of the land and found others
it necessary to protect themselves from aggres- v. 
sion on the part of another body of men, they were The State 
justified in taking such precautions as they 
thought were required and using such force or Falshaw, J. 
violence as was necessary to prevent the aggres­
sion, and that under such circumstances they • 
could not rightly be held to be members of an un­
lawful assembly. This view was followed by 
Jenkins, C. J., and Mookerjee, J., in Silajit Mahto 
v. Emperor (1), which was again a case in which 
the accused who were entitled to the possession 
of certain land had gathered there in force and 
resisted an invasion by the complainant’s party.
These two decisions were followed by Curgenven,
J., in Veerabadra Pillai and others v. King Em­
peror (2), it being held that in such circumstan­
ces the accused were maintaining and not en­
forcing a right. #

An argument was advanced on behalf of the 
State that the accused were not entitled to gather 
in force in the field in order to protect their rights 
rather than have recourse to the public authori­
ties. It is, however, clear in the present case that 
the Police -Station is more than 10 miles from the 
village, and it seems to me that it would have been 
quite useless for any of the party of the accused 
to go to the Police Station and inform the Police 
that they intended to cultivate a field in which 
one of the accused was a tenant, and that they 
anticipated that certain persons who had already 
trespassed in the field, and were anxious to gain 
possession of it, might attempt forcibly to oust 
them. It seems very doubtful to me indeed 
whether under such circumstances the Police 
would have given any relief to the accused by 
way of sending Police to the village for their 
protection, and in my opinion, it cannot be held 
that the accused acted illegally in making ar­
rangements -for their own protection against 
invasion.
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(1) I.L.R. 36 Cal. 865.
(2) I.L.R. 51 Mad. 91



Lai Singh and 
others 

v.
The State

Falshaw, J.

I thus consider that the accused were entitled 
to use force as a defence against criminal tres­
pass by the deceased in the field, and even if the 
offence against which they were protecting them­
selves was only criminal trespass they were  ̂
entitled under the law to cause any harm short of 
death. The matter is, however, also complicated 
by the question as to what extent defence of per­
son also affects the matter. As I have said, he 
fight seems to have started in the first instance  ̂
between the complainants and the three accused 
who were actually working the sohaga and it may 
even be that first blows in this fight were given to 
one or more of these accused by members of the 
complainant’s party, who were clearly trespassers 
and in the wrong. If so, it can hardly be said that 
the right enjoyed by the accused was exceeded 
since, although no grievous injury was caused to 
any of these accused, the voluntary causing of 

, death is justified in defence of the person even 
when there is only reasonable apprehension that 
grievous injury might be caused. However, even 
on the assumption that it was the party of the 
accused which first resorted to violence I do not 
consider it is possible to single any of them out 
for conviction for having exceeded the right given 
to them to resist criminal trespass. The death of 
the deceased was due to the combined effect of a 
large number of injuries and there is hardly any 
definite evidence as to who caused these injuries 
except that the first blow is alleged to have been 
given by Lai Singh with a hatchet on the head of 
the deceased. The evidence is very vague indeed , 
as to who fractured two of the ribs of the deceased*, 
or who broke the bones in his arms. The only 
accused who could possibly be held to have ex­
ceeded the right of defence of property are those 
whose individual actions resulted in the death of 
the deceased, and it is impossible to hold that any 
one of them was responsible for the death. I thus 
consider that it is impossible to hold any of the 
accused guilty of any offence in the present case 
and I would accordingly accept the appeal and
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acquit them all. The sentence of death imposed Lai Singh and 
on Lai Singh is, therefore, not confirmed. others

v.
D ulat, J.— I agree. The State

APPELLATE CIVIL Falshaw, J.

Before Kapur, J. ^
MUNICIPAL COMMITTEE, DELHI—Defendant-Appellant

versus
TILAK RAJ,—Plaintiff

AND

DELHI IMPROVEMENT TRUST—Defendant-Respondents 
Regular Second Appeal No. 4-D of 1952

Punjab Municipal Act (III of 1911) Section 173—Per- fqg4
mission to erect stalls on Municipal land on payment of
monthly rental under section 173 granted—Position of -----------
stall holders whether of lessees or licencees. April 12th

Held, that oermission having been given under section 
173(1) of the Municipal Act the plaintiffs can be nothing 
more than mere licencees which licences can be withdrawn 
by the Municipal Committee. Subsection (2) of section 173 
should be read in such a way that it does not lead to 
absurdity and the Municipal Committee was not precluded 
from taking action against the allottees of the land.

Regular Second Appeal from the decree of Shri Tek 
Chand Vij, Senior Subordinate Judae with Special Appel­
late powers, Delhi, dated the 31st day of October 
1951, reversing that of Shri Chandar Gupat Suri. Subordi- 
nat.o Judge, 1st Class. Delhi, dated the 11th May 
1951, and granting the plaintiffs decrees for an injunction 
to restrain the Committee from taking possession of the 
stall or demolishing the same' except under the lawful order 
of a civil Court.

B ishan Narain, for Appellant.

Sudarshan K aul, for Respondent.

J u d g m e n t

K apur, J. This judgment will dispose of Kapur, J. 
three appeals—Regular Second Appeals Nos. 4-D,
5-D and 10-D of 1952, which have been brought 
by the Municipal Committee of Delhi, defendant


